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Sex 0ffender 
Registry and 
Public Access   
 by Roslyn Myers 

 Examining the effects of sex 
offender registry and notification 
laws to reduce recidivism, two studies 
call into question basic assumptions 
about the way they work. One study 
found that requiring sex offenders 
to register with police may reduce 
recidivism. But that study found a 
decrease in this positive effect when 
the registry information was made 
available to the public, suggesting that 
public access leads to higher overall 
rates of sex crime. 

 Analyzing a decade of data from 15 
states, researchers examined separate-
ly the evolution, effects, and nature of 
sex offense rates as state law enforce-
ment implemented registration and 
notification laws. The former require 
sex offenders to notify the police fol-
lowing their release from prison with 
specific information and to continue 
to check in at designated periods. 
The latter allow public access to the 
registry information about convicted 
sex offenders, nearly always as an 
online resource. 

 Notification Laws Lower 
Effectiveness 

 The study found that   registration 
requirements without public notifi-
cation significantly reduced reported 
sex crime by about 13%, with larger 
drops in sex crime as registries grow 
larger. The researchers posited that the 
registration requirements improved 
police monitoring and increased the 
ability to locate and apprehend reof-
fenders, and that registry laws dis-
couraged registered offenders from 

  New Salem Witch Trials 

 Evaluating Bias in Expert Witness 
Conclusions of “Sexual 
Dangerousness,” Part II 
 by Daniel Kriegman, Ph.D. 

  Editor’s Note:   This is the second and 
final section of an article arguing that 
expert witnesses, who offer testimony about 
whether or not an offender should be civ-
illy committed for “sexual dangerousness” 
may offer arbitrary opinions, which are 
often determinative in the court’s ruling. 
This article examines studies showing that 
the validity of expert opinions on sexual 
dangerousness does not meet appropriate 
standards of certainty for the interests at 
stake. (W.M. Grove, D.H. Zald, B.S. Lebow, 
B.E. Snitz, and C. Nelson, “Clinical Versus 
Mechanical Prediction: A Meta-analysis,” 
12(1) Psychol. Assessment 19-30 (2000); 
E.S. Janus and R.A. Prentky, “Forensic 
Use of Actuarial Risk Assessment With 
Sex Offenders: Accuracy, Admissibility, 
and Accountability,” 40 Am. Crim. L. Rev. 
1143-489 (2003); J. Monahan, Predicting 
Violent Behavior: An Assessment of Clini-
cal Techniques (1981); G.G. Woodworth 
and J.B. Kadane, “Expert Testimony Sup-
porting Post-sentence Civil Incarceration of 
Violent Sexual Offenders,” 3 L., Probability, 
& Risk 221-41 (2004).)  

 Clinical Bias 
 It is very strange—given how obvious 

an indicator of bias this is—that rather 
than adjust the base rates from the Prentky, 

et al. study downward, the state’s experts 
appear almost always and systematically 
to use clinical judgment (of a kind proven 
to be non-predictive and to lead to errors) 
and then add them to misused validated 
factors (which, if used correctly, would 
improve prediction) to adjust the base rate 
they use upward. 

 The misuse of validated factors is inevi-
table if one uses a base rate that already 
includes those factors and then adjusts that 
rate upward using the validated factor that 
had already been included. For example, it 
is known that extra-familial child molesters 
have a higher rate of recidivism than the 
average sex offender. When such a man is 
being evaluated for a Section 9 hearing,   it is 
inappropriate to utilize the Prentky statistics 
for an estimate of a recidivism rate for child 
molesters and then adjust the rate upward, 
because Prentky’s statistics already include 
the adjustment.   

 This prior inclusion is due to two facts. 
First, Prentky divided his sample into rap-
ists and child molesters and, consistent with 
most other studies, reported higher rates 
of recidivism for molesters. This general 
finding leads researchers to recommend 
increasing the estimate of the risk for child 
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molesters over the more general estimate 
of base rate for the larger group of all sex 
offenders. It would clearly be inappropriate 
to use this logic to increase the estimate of 
risk for a child molester over the highest 
base rates ever determined for child molest-
ers just because the individual is a child 
molester. This would be like an insurance 
company putting a man into a higher risk 
group (to whom they charge higher rates 
to offset the increased risk) than a woman, 
because of the fact that males tend to die 
younger, and then—when deciding whether 
or not to issue the policy—deliberating, 
“Well, he has more male hormones than 
the average person and male hormones 
are associated with death at a younger 
age. Let’s move him up to the highest risk 
group.” 

 Extra-Familial Pedophiles at Other 
End of Base Rate Spectrum. Let us turn to 
the second fact that makes using the extra-
familial factor to increase the estimate of 
risk almost certain to be inappropriate. A 
large number of child molesters commit 
their offenses only within their extended 
family. These incest offenders are known 
to be at the lowest risk (lower than rapists) 
of reoffense after a significant intervention, 
such as arrest and conviction and/or a period 
of incarceration. 

 Extra-familial child molesters are at 
the other end (higher than rapists) of the 
base rate spectrum. So, typically, when 

evaluating men with histories of extra-
familial child molesting, the state expert 
concludes that there is a “very high” risk 
of reoffense. On cross-examination, if 
the scientific basis for such an estimate 
is challenged and he is questioned on 
the generally low rate of recidivism for 
sex offenders, the expert will counter by 
referring to the Prentky study as showing 
that such estimates are probably under-
estimates. This shows that they are using 
Prentky’s higher estimates to make their 
risk judgment. In their reports, invari-
ably, they then mention the extra-familial 
factor as leading to an “extremely high” 
risk (implying much more than the 50-50 
which was already an overestimate of risk 
reported by Prentky). 

 Adjustment Already Included. The 
problem in using the Prentky study as an 
estimate of the base rate of reoffense for 
child molesters and then stating the man in 
question is at an even higher risk because 
he is an extra - familial child molester is due 
to the fact that the Prentky study already 
included the extra-familial factor. During the 
period that the men in that study were com-
mitted, the child molester group included 
very few (if any) men who were only incest 
offenders. Part of the reason they were found 
SD (i.e., sex offenders with a high likelihood 
of reoffense) to begin with—and thus were 
within the group that Prentky studied at the 
TC—is because they were extra-familial 
sex offenders, and thus the rate that the 
Prentky, et al. study produced for child 

molesters already includes an adjustment 
for the extra-familial factor. As in the insur-
ance example, it would be inappropriate to 
adjust upward a base rate determined on a 
group of mostly extra-familial child molest-
ers, because the individual being evaluated 
is an extra-familial child molester. Yet, this 
occurs routinely. 

 I will now demonstrate that such clinical 
bias leads to extreme over-predictions of 
dangerousness. 

 Data Set One: Recommitment 
Evaluations of Men Previously 
Adjudicated “Sexually Dangerous” 

 In order to estimate the probability of 
bias, we can start by comparing the state’s 
Qualified Examiners’ rate of opining “sexu-
ally dangerous” in Section 9 cases (recom-
mitment hearings of men who had been 
already adjudicated SD) with a reason-
able estimate of the upper limit of actual 
recidivism for these high-risk offenders, 
i.e., 50%. 

 Again note that, for the current analysis, 
our use of the 50% figure makes the pres-
ent argument even more compelling as it 
increases the likelihood that a high rate of 
opining “sexually dangerous” will  not  be 
considered biased. The reason for this is as 
follows: Given that Dr. 91 opined “sexually 
dangerous” 91% of the time (according to 
his own sworn testimony in court) in these 
cases, if the recidivism rate were 100% (all 

EVALUATING BIAS, from page 65

See EVALUATING BIAS, page 74



Page 74  Sex Offender Law Report August/September 2014

© 2014 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

element in determining whether the 
employee would join the class action. 

 As in previous studies, a correlation • 
between job tenure, sexual harassment, 
and negative attitudes related to the job 
was found. 

 Psychological distress related to the • 
harassment at the job and monetary 
reliance on the work had a positive 
effect on women joining the class. 

 While greater emotional impact from • 
the harassment increased the likelihood 

of an employee joining the class action, 
frequency of the harassment did not. 

 Fear, threats, and intimidation did not • 
seem to be a driving factor for respon-
dents joining the suit; rather, the authors 
theorize that class members may be 
driven by anger about their workplace 
harassment, though this is an area that 
deserves further research. (p. 274-78.)   

 Company’s Commitment to Imple-
ment Policies. The authors of this study 
strongly recommend further research regard-
ing contextual factors, the area showing 
the dominant influence among the survey 

FROM THE LITERATURE, from page 73 participants’ decision to join, or opt out, of 
the class action suit. The study’s authors 
believe that the strongest effect on work-
place sexual harassment is not training and 
education programs, but rather may lie in 
an organization’s “actual commitment to 
reliably and fairly implement their policies 
and procedures.” (p. 278.) If this is true, and 
more companies begin to take a stronger 
approach to reducing sexual harassment in 
the workplace, they may not only see sav-
ings in litigation costs, but also a reduction 
in employee turnover rates. 

  Available from: Springer, 233 Spring Street, 
New York, NY 10013;  www.Springer.com.   ■

the men were SD), he would have been 
right 91% of the time. If the recidivism rate 
were zero (none of the men were SD), he 
would have been right 9% of the time. Thus, 
because of his extremely high rate of opin-
ing “sexually dangerous,” the higher our 
estimate of the actual recidivism rate, the 
more accurate he appears. We do not have 
exact knowledge of the actual recidivism 
rate. Thus, by using an overestimate (and 
again, the reasons for considering this to be 
an overestimate were presented above) we 
are giving Dr. 91 the benefit of the doubt. 

 The other reason for using the 50% 
figure is that it makes the illustrative math 
very easy to understand, as the odds that a 
given offender is SD are the same as the 
odds of tossing a coin and having it come 
up heads. 

 SD Determined in 47 of 49 Evalua-
tions. On December 7, 1992, the Justice 
Resource Institute listed the Section 9 (i.e., 
the recommitment hearing) petition status 
of all of the men at the TC (i.e., all of the 
men in the Commonwealth that were cur-
rently adjudicated “sexually dangerous”). 
Of the numerous men who had petitioned 
for a hearing, 28 had been examined by that 
date by one or two QEs (most by two of 11 
different QEs who were doing these evalu-
ations for the DOC at the time). These QEs 
comprised all of the QEs who had formed 
their opinion and filed a report in which they 
opined SD or not SD. 

 Of the 49 opinions filed as of that date, 47 
were SD. If 50% of these men were actually 
likely to go out and commit a new sexual 
offense and were thus SD, then we should 
expect unbiased methods to lead to a conclu-
sion of sexual dangerousness in about half 
(24 or 25) of the 49 opinions. The odds of 
an unbiased methodology leading to 47-or-

more-out-of-49 SD conclusions if 50% of 
the men were, indeed, dangerous are exactly 
the same as the odds of tossing a coin and 
getting more than 46-out-of-49 heads. The 
chances of that happening are one-in-500 
billion. If we assume that 75% of the men at 
the TC petitioning for release would reoffend 
sexually—an assumption that is certainly 
false and has never been suggested by any 
empirical evidence—the probability of such 
a pattern of opining being produced by an 
unbiased methodology rises from one-in-
500 billion to a bit more than one-in-10,000. 
However, when we look at individual QEs, 
we have larger sample sizes and can be even 
more certain about the presence of bias. 

 Dr. 91: 91% Sexually Dangerous. Dr. 
91 is a pseudonym for a real, extremely 
experienced Qualified Examiner who 
has testified in many of these recommit-
ment cases and was also a member of the 
Community Access Board (CAB) at the 
TC for Sexually Dangerous Persons. He 
has testified that he had opined “sexually 
dangerous” in about 82 out of 90 (or 91%) 
of his evaluations of men committed to the 
TC who were petitioning for release via 
a Section 9 hearing. If 50% of these men 
were SD, then we would expect unbiased 
methods to lead to a conclusion of sexual 
dangerousness in about half (45) of the 90 
cases. The odds of an unbiased methodol-
ogy leading to more than 81-out-of-90 
SD conclusions if 50% of the men are, 
indeed, dangerous is exactly the same as 
the odds of tossing a coin and getting more 
than 81-out-of-90 heads. The chances of 
that happening are one-in-700-quadrillion 
(1:700,000,000,000,000,000), a number so 
small it has virtually no meaning. 

 In a murder case, a DNA blood match of 
one-in-seven-billion would give us virtual 
certainty that we had correctly identified the 
killer.   The odds that a Qualified Examiner 

could reach an 82-out-of-90 rate of opining 
“sexually dangerous” if his methods were 
not producing biased results is a number 
that is about a million times less likely 
than one-in-seven-billion.   It is more than 
a billion times more likely that your com-
mercial passenger jet will crash the next 
time you travel. 

 Even if we were to accept Dr. 91’s claim 
that the true base rate of recidivism among 
these men is significantly higher than 50% 
and we used a figure of 75%, the odds 
of an unbiased examiner producing an 
82-out-of-90 pattern of opining SD are less 
than one-in-10,000. Compare that with the 
substantially greater odds of an average 
American dying in a car crash in any given 
year—one-in-7,000. Even if we use the 
extremely high figure of 75% for our esti-
mate of recidivism in these cases, it is about 
one-and-one-half times (150%) more likely 
that you (if you are an average American) 
will die in a car crash this year than that Dr. 
91’s methodology is unbiased. 

 Dr. 98: 98% Remain Sexually Danger-
ous. Dr. 98 is another real, extremely expe-
rienced qualified examiner who has testified 
in well over 100 of these recommitment 
cases and is also a member of the CAB. 
Dr. 98 has testified that he has evaluated 
100 men committed to the TC and opined 
that 98 of these men remain SD. If 50% of 
these men are SD, then we should expect 
unbiased methods to lead to a conclusion 
of sexual dangerousness in about half (50) 
of the 100 cases. 

 The odds of an unbiased methodology 
leading to more than 97-out-of-100 SD 
conclusions if 50% of the men are, indeed, 
dangerous are exactly the same as the odds 
of tossing a coin and getting more than 
97-out-of-100 heads. The chances of that 

EVALUATING BIAS, from page 66
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happening are one-in-(4 X 10 27 ) (1:4,000,
000,000,000,000,000,000,000,000), a num-
ber so small it has no intelligible meaning; 
it is about a trillion billion times more likely 
that your commercial passenger jet will 
crash the next time you travel. Furthermore, 
if we assume that 75% of the men at the TC 
are SD—again, an assumption that is almost 
sure to be false and has never been suggested 
by any researcher based on actual recidivism 
studies—the probability of such a pattern 
of opining being produced by an unbiased 
methodology rises to one-in-five-billion. It 
is about 1,000 times more likely that you 
will die in a crash the next time you fly. 

 Dr. 99: 99% Are SD. In recent testi-
mony, yet another member of the CAB, and 
an even more experienced Qualified Exam-
iner, Dr. 99, testified that, in the course of 
her work on the CAB, she has carefully 
reviewed every one of the men that had been 
committed to the TC and has concluded that 
about 237 of about 240 men (99%) are SD. 
  If 50% of the men there are, in fact, SD, 
one divided by 10 67  yields the probability 
that her use of an unbiased methodology 
could lead to such a pattern of conclusions.   
The denominator in that fraction is so large 
that there is no name for such a number. To 
try to comprehend how incomprehensibly 
large that number is, consider that 10 17  is a 
number greater than all the words that have 
ever been spoken “including all baby talk, 
love songs, and Congressional debates.” (E. 
Kasner and J. Newman,  Mathematics and 
the Imagination  (1940).) And 10 67  is much 
larger than 10 trillion X 10 17  X 10 17  X 10 17 . 
In other words, in our current analysis, the 
odds of such an improbable event are zero 
in any possible human way of imagining the 
meaning of such a number. 

 We can with absolute certainty—i.e., 
we can be more certain of this conclusion 
than of almost anything else in which we 
believe—be sure that an unbiased method-
ology did not produce this result. Further-
more, if we assume that 75% of the men at 
the TC are SD—once again, an assumption 
that is almost sure to be false—the prob-
ability of such a pattern of opining being 
produced by an unbiased methodology rises 
from zero to. . .well, a number essentially 
equal to zero. One divided by 10 27  is a close 
approximation, and 10 27  is greater than the 
number of all of the grains of sand on all the 
beaches of the world. 

 Grains of Sand Required to Fill Empty 
Space in Universe. We have an even more 
accurate estimate of the bias in the meth-

odology utilized by the experts chosen by 
the State to evaluate sexual dangerousness. 
The CAB reports have each CAB member’s 
conclusion regarding the sexual dangerous-
ness of each of the 240 men at the TC. In 
almost every case on which I have testified 
in the 10 years (a good approximation of a 
random sample of men at the TC), the CAB 
has concluded unanimously that the man 
remains SD. 

 If I did not see any of the three cases on 
which the above-mentioned Dr. 99 voted 
not-sexually dangerous (not-SD) and the 
board was unanimous (unanimously voting 
not - SD, which hardly ever occurs) on those 
as well, the result would be 1,200 opinions 
by state experts at the TC each year, with 
about 15 being “not-SD” if the CAB unani-
mously agreed with Dr. 99 in those cases. If 
75% of the men at the TC are SD—again, 
this is a number that is greater than any 
derived empirically and almost certain to 

be an incorrect overestimate—one divided 
by (3.5 x 10 125 ) would represent the possi-
bility that an unbiased methodology could 
yield such a result. (I must also admit that 
I calculated the odds using the 75% figure 
because I could find no statistical calculator 
that could yield the ridiculously small prob-
ability that would result if we used the 50% 
figure.) The denominator of that fraction is 
a number greater than the number of all the 
subatomic particles (protons, electrons, neu-
trons, etc.) in the universe; it is much greater 
than the number of grains of sand that would 
be required to fill the vast volume of empty 
space in the entire universe. 

 Data Set Two: Initial Screening, Com-
mitment Evaluations of Men Proposed 
as Possibly “Sexually Dangerous” 

 Based on the data collected by Dr. Rob-
ert Prentky and his research staff, over the 
25-year period from 1959 to 1984, 5,000 
sex offenders were screened; probable 
cause was found for 2,000 who were sub-
sequently sent for 60 days of observation. 
(Prentky, personal communication, 2002.) 
Five hundred of those 2,000 (25%) were 
ultimately found to be SD by the superior 
court judges of the Commonwealth of Mas-
sachusetts, or 500 of the original group of 
5,000 screened men (10%). Thus, 10% of 

those sex offenders who were chosen for 
screening were ultimately found to be SD. 

 Meaning, Determination of True Base 
Rate of “Sexual Dangerousness” 

 Since the terms “sexually dangerous 
person” and “likely” (to cause harm by com-
mitting sex offenses) have no independent 
existence in psychology or psychiatry and 
were created, defined, and interpreted by 
the legislature and the courts, we have no 
other source than the law and judicial inter-
pretations to turn to for guidance about their 
meanings. The sexual dangerousness law has 
been revised and a question may be raised 
about whether the judicial interpretations of 
the older version still apply to the new law. 

 Threatened Harm, Relative Certainty. 
In trying to determine what the minimal 
degree of dangerousness is that must exist 
for a civil commitment of “one-day-to-life,” 
it has been made clear that the decisions 

under the old law must be used for guidance. 
This is so because, first of all, the old version 
was less restrictive (there were fewer criteria 
that had to be met in order to conclude that 
a man was “sexually dangerous”) as it did 
not require a finding of a mental disorder 
that causes a serious difficulty in controlling 
behavior. It merely required repetitive sexu-
al misconduct of the type that, from a legal 
standpoint, is present in most of the cases 
considered under either version of the law. 
Thus, comparing an offender to a known 
standard established by the superior courts 
in the past should provide a valid yardstick 
to assess the minimal mixture of the serious-
ness of the predicted type of offense (“the 
threatened harm”) and the “relative certainty 
of the anticipated harm” that are usually 
the essential factors in assessing the “risk 
of reoffending” and determining what is 
“likely” as defined by the law. 

  In assessing the risk of reoffending, it 
is for the fact finder to determine what 
is “likely.”  Such a determination must 
be made on a case-by-case basis, by 
analyzing a number of factors, includ-
ing  the seriousness  of the threatened 
harm,  the relative certainty  of the 
anticipated harm, and the possibility of 

EVALUATING BIAS, from page 74
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successful intervention to prevent that 
harm. ( Commonwealth v. Boucher,  
supra, emphasis added.) 

 Definition of “Likely.” Secondly, 
beyond the reasonableness of using the old 
standard of a less restrictive definition of 
“sexual dangerousness” to determine the 
minimal conditions that must be met, we 
have been specifically instructed by the 
Supreme Judicial Court of Massachusetts 
to use this very yardstick, i.e., to rely on 
past judicial interpretations of the terms 
under the old law. This standard—what 
the courts decided about the meaning of 
“likely”—remains valid, since the meaning 
of “likely” has not changed from the old to 
the new statute: 

 Further evidence of legislative intent 
can be gleaned from looking at how 
the term “likely” was interpreted in 
G.L. c. 123A before that statute was 
amended in 1999. St.1999, c. 74, § 
6. . .Because the use of “likely” in 
the current and prior versions of G.L. 
c. 123A, § 1, is so similar, and given 
the well-settled and logical rule of 
statutory construction that, when the 
Legislature re-enacts a statute using 
the same language, the Legislature 
must be presumed to have adopted 
the prior judicial construction of that 
language, we can look for guidance to 

judicial interpretations of the term in 
its prior incarnation. (Id.) 

 Rather than use each expert’s own sub-
jective standard of what “likely” means 
(what “seriousness of the threatened harm” 
combined with what degree “of relative 
certainty” is sufficient cause for deprivation 
of liberty), I am simply pointing out that any 
expert opinion on a matter that is legally 
defined must follow the legal construction 
of the terms. Since the application of the 
terms to a specific case is determined by 
the fact finder, then—rather than having the 
expert instruct the fact finder on the meaning 
of “likely”—the expert must be bound to use 
the term  as the fact finders  have done in the 
past. And the fact finders who set the exist-
ing standard were the superior court judges 
in their judicial interpretations of the law (as 
guided by the higher courts). An expert can 
only present a valid opinion (as an expert in 
the field of dealing with men who had been 
adjudicated SD) about whether a man is SD 
by using the yardstick that was derived from 
what the judicial fact finders have concluded 
in the past, not derived from what the par-
ticular expert believes is an acceptable or 
unacceptable level of risk. 

 Smaller Percentage Appropriately 
Found SD Today. Starting with this stan-
dard established by the superior court 
judges—10% of screened offenders and 
25% of offenders temporarily committed 
after screening and a finding of probable 

cause were deemed SD—we know that a 
smaller percentage of men could be appro-
priately found SD today. This is so because 
of the following: 

 1. Less dangerous men are now being 
selected and included in an expanded 
group of sex offenders who are chosen 
for screening. Under the old law, 10% 
of screened offenders were found to be 
SD and only judges and prison super-
intendents referred sex offenders for 
screening. Under the new version of the 
law, elected officials (DAs) select who 
gets screened. The result is that, operat-
ing with a high degree of sensitivity to 
possible political repercussions if any sex 
offender who is released commits another 
offense, some DAs refer nearly every sex 
offender and others refer many who are 
grossly inappropriate and who would 
never have been screened in the past. 

 2. In the past, the initial screeners found 
less of the men they screened to be possi-
bly SD (well under 50%) in comparison 
to Dr. Meadowsquire’s (a pseudonym) 
findings (presented below), in which 
she found 65% of the men to be SD at 
initial screening. With the current QEs’ 
overall SD rates at initial screening 
averaging over well over 50%, a much 
higher percentage of less dangerous men 
are now temporarily committed for 60 
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committing offenses again (not potential 
first-time offenders). 

 But public notification laws, such as the 
listing of released offenders on the Internet, 
were found to lower the effectiveness of the 
registration requirements to lower overall 
sex crime rates. Although some potential 
first-time offenders are deterred by the laws, 
offenders who have been released are more 
likely to reoffend when there are notifica-
tion requirements. Adding public notifica-
tion laws to a state’s rubric leads to slightly 
higher levels of total reported sex crime. 

 Researchers suggest that the notifica-
tion means the offender has little to lose by 
reoffending, since they have already been 
posted publicly to the site. This makes 
the threat of imprisonment less effective. 
According to the study, it is likely that “con-
victed sex offenders become more likely to 
commit crimes when their information is 
made public because the associated psy-

chological, social, or financial costs make 
a crime-free life relatively less desirable.” 
 (J.J. Prescott and Jonah E. Rockoff, “Do 
Sex Offender Registration and Notification 
Laws Affect Criminal Behavior?,” 54(2) J. 
L. & Econ. 161 (2011).)  

 No Evidence of Increased Public Safety 
 Using three types of analysis to test the 

effectiveness of sex offender laws, another 
study on registration requirements was 
unable to find evidence to support the 
effectiveness of these laws to increase pub-
lic safety. First, arrest rates for sex crimes 
in each U.S. state before and after registry 
laws showed no appreciable changes in 
crime trends following the introduction of 
a registry. 

 Second, to examine the value of reg-
istries to discourage convicted offenders 
from recidivating, the study used data from 
over 9,000 cases of ex-offenders released 
in 1994, with half being required to register 
in their state of release. Comparing crime 

rates in the two groups, the propensity to 
reoffend was not significantly different, 
but, notably, those who were released into 
non-registration jurisdictions were slightly 
 less  likely to reoffend. The study concludes 
that,   if any differences can be discerned, it 
is that registered offenders have slightly 
higher rates of recidivism.   

 Third, the study looked at census data 
from Washington, DC, to see if the resi-
dences of sex offenders in high numbers on 
a given block would correspond to higher 
rates of sex crime arrests in the area. The 
results showed no variation in either crime 
rates in general or sex crimes according to 
the number of sex offenders in the area. 
This finding showed that knowing where 
offenders live is not predictive of knowing 
where they offend, and on that basis, the 
study questioned the rationale for creat-
ing registries in the first place. ( Amanda 
Y. Agan, “Sex Offender Registries: Fear 
Without Function?,” 54(2) J. L. & Econ. 
207 (2011).)    ■
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days for evaluation and a subsequent 
commitment trial. 

 3. The criteria are now more stringent in 
that they now require the additional 
proof of the existence of a mental dis-
order that leads to a serious difficulty in 
controlling one’s sexual behavior. 

 Thus   the 10% figure from the past 
occurred when more dangerous men were 
initially screened and a smaller percentage 
of them were passed along through the 
screening process and the bar was lower for 
a finding of SD. So, today, less than 10% of 
those selected for screening should be found 
SD   and less than 25% of those committed for 
a 60-day evaluation should be found SD. 

 However, again giving the QEs the benefit 
of the doubt, we can use these certain over-
estimates of risk as a comparison base rate to 
evaluate the presence or absence of bias. 

 Does QE Show Evidence of Bias When 
Performing Screening Evaluations at 
Probable Cause Stage? 
 Based upon the way the superior court 
judges determined sexual dangerousness, 
and based on the considerations and the 
numbers presented above, the maximum 
percentage of screened men who today 
could reasonably be found SD in accor-
dance with the proper interpretation (judi-
cial construction) of the law is 10%. We can 
compare Dr. Meadowsquire’s rate (accord-
ing to her testimony June 23 2004, in which 
she said she found 65% of the 40 men she 
had screened to be SD) to the 10% rate the 
judges ultimately found when judges were 
the fact finders. (Note that Dr. Meadows-
quire was typical of the Qualified Examin-
ers and is just being used as an example for 
purposes of this analysis.) 

 Odds if Judges Were Reasonable. If the 
judges were more or less reasonable, then 
the true base rate is at most—because of the 
three considerations above—10% of the 
men seen at the screening/probable cause 
level reasonably meeting the legal criteria 
for being found SD. Meadowsquire found 
65% (of 40) to be SD—then the odds of an 
unbiased examiner happening to be asked 
to evaluate a group of 40 sex offenders 
in which 26 or more could reasonably be 
found to be SD can be calculated. These 
odds are < 0.00000000000000006 or < 
6/100,000,000,000,000,000, or much less 
than one-in-10-quadrillion. 

 Odds if Judges Were Wildly Irrespon-
sible. For argument’s sake, we could also 

assume the judges were wildly irresponsible 
and missed as many as half of the men who 
met the legal criteria for being considered 
SD. If this assumption about the judges were 
true, we could then compare Meadowsquire’s 
rate to a more accurate base rate of 20%. (We 
simply double the 10% rate to make up for 
the fact that the judges were so wildly irre-
sponsible and off by such a wide margin.) 

 If the judges were wildly irresponsible, 
then a more accurate base rate might be 
double what the judges found, or a rate as high 
as 20% of the men seen at the screening/prob-
able cause level could reasonably meet the 
legal criteria for being found SD. Meadows-
quire found 65% (of 40) to be SD—then the 
odds of an unbiased examiner randomly being 
asked to evaluate a group of 40 sex offenders 
in which 26 or more could reasonably be 
found to be SD can be calculated. These odds 
are < 0.000000000785 or < 1/1,000,000,000 
or much less than one-in-a-billion. 

 Does QE Show Evidence of Bias When 
Performing Post-Screening (60-Day 
Commitment) Evaluations at Trial Level? 

 According to the superior court judges’ 
determinations of sexual dangerousness, 
based on the considerations and the num-
bers presented above, the maximum number 
of men committed for 60-days observation 
(probable cause had been found) who could 
meet the legal criteria for being considered 
SD is 500 out of 2,000+ or < 25%. Since, as 
noted above, less dangerous men are being 
referred by elected officials for possible 
commitment, and since a higher percent-
age are being considered dangerous at the 
screening/probable cause level, and since 
more stringent criteria have to be met for a 
determination of SD under the new law, we 
can be certain that 25% is an overestimate 
of the number of men who would meet the 
legal criteria today at the initial commitment 
trial stage. Thus, giving Dr. Meadowsquire 
the benefit of the doubt, we can compare her 
rate (according to her testimony) of finding 
80% of the 55 men she has evaluated at this 
level to be SD to the judges’ rate of 25%. 

 Odds if Judges Were Reasonable. If 
the judges were more or less reasonable, 
then the base rate today would be, at most, 
25% of the men seen at the commitment 
trial level could reasonably meet the legal 
criteria for being found SD. Meadowsquire 
found 80% (of 55) to be SD—then the odds 
of an unbiased examiner happening to be 
asked to evaluate a group of 55 sex offend-
ers in which 44 or more could reasonably 
be found to be SD can be calculated. These 
odds are < 0.00000000000000002 or < 

1/50,000,000,000,000,000 or less than one-
in-50-quadrillion. 

 Odds if Judges Were Wildly Irrespon-
sible. We could also assume the judges were 
wildly irresponsible and, instead of finding 
only one-quarter of the men SD, should 
have found that more than one-third met the 
legal criteria for being considered SD. We 
could then compare Meadowsquire’s rate to 
a more accurate base rate of 35%. 

 If the judges were wildly irresponsible 
and a more accurate base rate is 35% of 
the men seen at the commitment trial level 
could reasonably meet the legal criteria for 
being found SD, and Meadowsquire found 
80% (of 55) to be SD, then the odds of an 
unbiased examiner happening to be asked 
to evaluate a group of 55 sex offenders in 
which 44 or more could reasonably be found 
to be SD can be calculated. These odds are 
< 0.00000000001 or < 1/100,000,000,000 
or less than one-in-100-billion. 

 Odds if Judges Were Totally Out-to-
Lunch. We could also assume the judges 
were “totally out-to-lunch” in their interpre-
tation of the statute and, instead of finding 
only one-quarter of the men SD, should 
have found that twice as many men (or 
50%) met the legal criteria for being con-
sidered SD at the trial level. We could then 
compare Meadowsquire’s rate to a more 
accurate base rate of 50%. 

 If the judges were “totally out-to-lunch” 
and a more accurate rate is double what 
the judges found, then 50% of the men 
seen at the commitment trial level could 
be expected to meet the legal criteria for 
being found SD, and Meadowsquire found 
80% (of 55) to be SD, then the odds of an 
unbiased examiner happening to be asked 
to evaluate a group of 55 sex offenders 
in which 44 or more could reasonably be 
found to be SD can be calculated. These 
odds are < 0.000005 or < 5/1,000,000 or less 
than one-in-200,000. 

 Can We Conclude That QE Is Biased? 
 Let us first only consider the most favor-

able (for her) estimate of Meadowsquire’s 
bias, the one produced in looking at her SD 
conclusions at the trial stage and compar-
ing them with twice the actual rate of SD 
(i.e., twice the rate determined to exist by 
the superior court judges and thus twice 
the de facto definition of the legal concept 
of sexual dangerousness as established by 
the courts). In that analysis, there is less 
than a one-in-200,000 chance that she just 
happened to be asked to evaluate a group of 
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sex offenders who reasonably could be con-
cluded to have evidenced as high a degree 
of dangerousness as she opined. Remember, 
this most favorable estimate is based on the 
following unlikely assumption: The judges 
were “totally out to lunch” in their interpre-
tation of the law and should have committed 
twice the number they committed. 

 Given that assumption, there is less 
than a one-in-200,000 chance that 
Dr. Meadowsquire is an unbiased, reason-
able examiner who just happened to get a 
group of 55 offenders who had an unusually 
high rate of dangerousness. So, how likely 
is one-in-200,000? Well, as noted, the odds 
are one-in-7,000 that you, the reader, if you 
are an average American, will die in a car 
crash this year. So, you are almost 30 times 
more likely to die in a car crash this year 
compared to the likelihood that Meadows-
quire is unbiased (if the judges were “totally 
out to lunch,” that is, and should have 
decided SD at twice the rate they did). 

 Over a lifetime, the odds are one-in-100 
that you will die in a car crash. Since dying in 
a car crash is a relatively unusual way to die, 
we can begin to see that one-in-100 means 
an event is fairly rare, not to mention one-
in-200,000. Yet, you are 2,000 times more 
likely to die in a car crash compared to the 
likelihood that Meadowsquire is unbiased 
( if  the judges were “totally out to lunch” and 
should have decided SD at twice the rate they 
did). This is a stronger finding than virtually 
anything in the social sciences and is far, far, 
far stronger than anything we have learned 
about predicting sex offense recidivism. 

 Finally, if the judges were more or less 
reasonable, you are over 10 billion times 
more likely to die in a plane crash the very 
next time you fly on a regularly scheduled 
commercial passenger jet compared to the 
likelihood that Meadowsquire is unbiased.   

 Another Demonstration of State 
Examiners’ Extreme Bias 

 Since sexual dangerousness is a legal 
concept that is defined by the legislature and 
interpreted by the courts, we have another 
way of knowing that Meadowsquire’s SD 
opinions are biased beyond any possibility 
of doubt. Let us again use twice the true 
rate of sexual dangerousness at the initial 
commitment hearings—50% instead of 
the 25% that was established by judicial 
practice over 30 years—and take a look 
at what that would mean if Meadowsquire 
were right and were correctly determining 
sexual dangerousness. 

 Though far less than Meadowsquire’s rate 
of finding men SD, just this doubled rate of 
50% would ultimately bankrupt the Com-
monwealth. This can be considered anoth-
er indication of extreme bias, as we must 
assume that the legislature did not intend for 
this statute to incarcerate so many sex offend-
ers beyond their criminal sentences that the 
state would be completely bankrupted. 

 The cost of actually committing those 
whom Dr. Meadowsquire considers SD 
would eventually make the primary econom-
ic activity of the Commonwealth of Mas-
sachusetts the commitment and treatment of 
the sexually dangerous.   It would require the 
construction of a new 250-bed prison every 
three years for the next 40 years (at which 
point the release rate and death from age 
and disease would begin to match the com-
mitment rate). The annual cost, in today’s 
dollars, to confine and treat the SD would 
then be more than $500 million. If the men, 
who are entitled to petition for a review hear-
ing every year, actually received a hearing 
once in every three years (as they do now), 
it would also require 1,000 additional recom-
mitment trials annually (almost always tried 
before a jury and lasting a minimum of four 
days and, in some cases, as much as four 
weeks), necessitating more than 27 new, 
full-time superior court judges and their staff. 
Overall, such a commitment rate would lead 
to almost a 50% increase of the number of 
prison inmates in Massachusetts. 

 Beyond Meadowsquire: Is There Pattern 
of Bias Among Qualified Examiners? 

 Based on his testimony, Dr. Goldsmith 
(another pseudonym) opined that 35 out of 57 
men that he screened (61%) met the criteria 
for being considered SD. Remember that 
only 10% (500) of the 5,000 men referred 
for screening by a QE were ultimately found 
to be SD. The odds that an unbiased method 
could produce a finding of 35 or more out of 
57 men are SD at the screening level, given 
the established 10% rate for this legally deter-
mined classification, are < 3.7 X 10 21  (less 
than 1/400,000,000,000,000,000,000) or less 
than one-in-400-quintillion. If the judges were 
wildly irresponsible and a more accurate base 
rate were 20%, the odds of Dr. Goldsmith just 
happening to be assigned to a group of 57 
men, of whom 35 or more could reasonably 
meet the criteria for being SD, would be about 
1/10,000,000,000 or one-in-10-billion. 

 Other experts for the state have similar 
base rates ranging (again, based on their own 
estimates during testimony) from opining SD 
in 40% to as many as 70% of the cases seen 
at the probable cause stage. The odds against 

their being unbiased are just as high, even 
when one considers the much lower rate of 
opining SD that some have (possibly as low 
as 40%), once the total number of cases gets 
fairly high. For example, for an examiner 
who found 40 out of 100 men to be SD (a 
40% rate), even if we assumed the judges 
were wildly irresponsible and that an accurate 
base rate is 20%, the odds of such an exam-
iner being unbiased would be less than one-
in-400,000. After a couple of years of extra 
cases, when the examiner has seen 150 men, 
at the same rate of opining SD, the odds of 
being unbiased would be less than one-in-50
-million. The point is that   any examiner who 
has evaluated more than a handful of men 
and whose base rate significantly exceeds 
the 10% rate established by the superior court 
judges can be known to be biased. 

 Without Bias, Significant Deviations 
From Base Rate Become Rare When We 
Have Good Deal of Experience (When  n  
Is Large) 

 The base rate for an unbiased coin is 50% 
heads and 50% tails. Yet, we can never see 
the base rate on any one toss of three unbi-
ased coins; with three coins, they can never 
come up half heads and half tails. The odds 
are exactly 50% that, if one tosses three 
unbiased coins, we will see two or more 
heads (and 50% that we will see two or 
more tails). Heads coming up two or more 
times on a three-coin toss is thus an ordinary 
event that is as likely to happen as not. 

 Tossing for 15 Billion Years. However, 
if we toss six unbiased coins at once, the 
same ratio of 2/3 (i.e., four) or more heads 
becomes less likely; it will happen only 
33% of the time. If we toss 30 unbiased 
coins at once, it becomes unlikely that we 
will see 20 (i.e., 2/3) or more heads; with 30 
coins, getting 2/3 or more heads will occur 
less than 5% of the time. At 300 coins, 2/3 
(i.e., 200) or more heads, for all practical 
purposes, becomes a statistical impossibil-
ity; on average, it will happen once in 250 
million tossings of 300 coins. 

 If an army of experimenters—who, every 
second, could toss 1,000 coins, tabulate the 
result, and gather the coins for another toss—
had begun at the Big Bang (15 billion years 
ago) and continued until today, they would 
never have seen 667 (i.e., 2/3) or more heads 
in any unbiased 1,000-coin toss. If the uni-
verse started over and ran again for another 
15 billion years and they kept tossing and 
counting, they still would not see 667 heads 
come up. Indeed, the odds are less than one-

EVALUATING BIAS, from page 77

See EVALUATING BIAS, next page



August/September 2014 Sex Offender Law Report Page 79

© 2014 Civic Research Institute. Photocopying or other reproduction without written permission is expressly prohibited and is a violation of copyright.

in-100-million—if we could toss the coins, 
tabulate the results, and gather them up for 
another toss once every second for 15 billion 
years—that we would ever see 667 or more 
heads out of 1,000 coin tosses. 

 Dictating New Standard of Own 
Choosing Should Not Be Allowed. Thus, 
when we have numerous iterations, signifi-
cant, unbiased deviation from an established 
base rate become highly unlikely. If experts 
are interpreting the data correctly and using 
a proper understanding of the legally defined 
terms—in which it is for the fact finder to 
determine what level of risk is “likely” to 
lead to serious harm by considering (1) the 
seriousness of the likely harm, (2) the cer-
tainty of the harm, and (3) interventions that 
could reduce the risk—then the experts must 
follow the fact finders who, under the super-
vision of the statute and the courts, over a 
period of 30 years, established the meaning 
of sexual dangerousness. The experts should 
not be allowed to dictate a new standard of 
their own choosing to the fact finders of 
today. Over the three decades from 1959 
until 1990, the fact finders (the superior 
court judges) established a clear standard in 
which 10% (i.e., 600 of the approximately 
6,000 men who were referred for screen-
ing) of the sex offenders considered were 
ultimately deemed to meet the criteria. 

 If the entire group of state experts were 
pooled together and we looked at their average 

rate of opining SD at the probable cause 
level during the period of this study (which 
would be well over 40%, the lowest rate 
reported) we would then be looking at over 
500 cases. With such a large  n , the probabil-
ity of obtaining such a high average rate of 
SD opinions without the presence of extreme 
bias becomes absurdly infinitesimal. 

 No Doubt of Biased Methodological 
Approach. If invoking public safety, one 
chooses to err on the side of over-committing 
sex offenders who may not meet the criteria 
for being considered SD, one can assume 
the judges were too cautious in assessing 
dangerousness that would justify an indefi-
nite loss of liberty and that they should have 
committed twice as many men. Then we 
should only consider the possibility of bias 
if the examiner opines SD at more than twice 
the judges’ base rate (i.e., if the examiner’s 
rate significantly exceeds 20%). 

 Even with these assumptions, if the exam-
iner’s SD rate at probable cause is above 
35% and more than 22 evaluations have been 
done, the indication of bias is as “statistically 
significant” at the standard for findings in the 
scientific literature. By raising either number 
(the examiner’s SD rate or the number of 
evaluations performed), the result starts to 
be “highly significant.” When you get into 
the realm of actual Qualified Examiners’ pat-
terns of opining (40% to 70% SD findings at 
the initial screening stage and typically more 
than 50 to 100 cases), the results become 
astronomically unintelligible, requiring the 

use of numbers that have no real meaning to 
us (quadrillion, quintillion, etc.). 

 The odds are so small that an unbiased 
examiner could reasonably conclude that 
such a high percentage of offenders meet the 
legal criteria for being found SD that we can 
state beyond the possibility of doubt that a 
methodological approach that yields highly 
biased, inaccurate results must be operating. 

    Dr. Daniel Kriegman, a licensed psychologist, served 
as the Director of Supervision and Training and the 
Director of Intake and Treatment Planning at the 
Massachusetts Treatment Center for Sexually Dan-
gerous Persons at the Massachusetts Correctional 
Institution at Bridgewater, where he trained as a 
student and later functioned as a clinical leader. He 
is a Qualified Examiner under the Sexual Dangerous-
ness statute (M.G.L. Chapter 123A). He formed the 
Human Services Cooperative. He is the co-author 
(along with Dr. Malcolm Slavin) of the acclaimed 
book, The Adaptive Design of the Human Psyche: 
Psychoanalysis, Evolutionary Biology, and the Ther-
apeutic Process (1992, Guilford Press), that created 
the psychoanalytic paradigm known as “evolutionary 
psychoanalysis,” and co-editor (with J.G. Teicholz) 
of Trauma, Repetition, & Affect Regulation: The 
Work of Paul Russell (1998, The Other Press). In 
addition, he has published widely on topics related 
to the evolutionary understanding of human behavior 
and the theory and practice of depth psychological 
(psychoanalytic) approaches to psychotherapy. 
Dr. Kriegman has been on the Faculty of the Mas-
sachusetts Institute for Psychoanalysis, and was 
a founding board member of the Psychoanalytic 
Couple and Family Institute of New England, Inc. 

Table 1: Summary Chart Evaluating Bias in Expert Witness Conclusions of “Sexual Dangerousness”

Examiner
Rate of Opining 

Sexually Dangerous If True Base Rate Is

Odds That an Examiner 
is Using an Unbiased 

Methodology

Dr. 91 is one of the most experienced QEs in the state. He was one of 
the chairpersons of the Community Access Board (CAB) that evaluates 
each of the men at the Treatment Center on an annual basis and 
determines whether they remain sexually dangerous.

82 out of 
90 MGL 

c. 123A § 9 cases 
(91% SD)

0.4 
0.5 
0.75

Less than 1 ÷ 1023 
Less than 1 ÷ 1017 
Less than 1 in 10,000

Dr. 99 is as experienced as Dr. 91 and for years was a member and 
chairperson of the CAB.

237 out of 
240 cases 
reviewed 
(99% SD)

0.4 
0.5 
0.75

Less than 1 ÷ 1087 
Less than 1 ÷ 1065 
Less than 1 ÷ 1025

The members of the CAB that evaluates an offender’s progress in 
treatment and decides whether he remains sexually dangerous.

~1,185 out of 
1,200 opinions 

(99% SD)

0.4 
0.5 
0.75

Incalculably small 
Incalculably small 
Less than 1 ÷ 10124

Notes:
1 in 10,000 is a number 150% less likely than you (if you are an average American) dying in a car crash this year.
1017 is a number greater than all the words ever spoken, including “baby talk, love songs, and all Congressional debates.”
1025 is a number greater than all the grains of sand on all the beaches of the world.
1065 is much greater than 1017 cubed, or Ten Trillion times AWES times AWES times AWES.
10124 is a number greater than the number of all the subatomic particles (protons, electrons, neutrons, etc.) in the universe; it is much greater than the number of grains of sand that 
would be required to fill the vast volume of empty space in the entire universe.                                  ■
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